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1. Foreword

1.1  Anti-social behaviour ranges from nuisance to criminal activity, it impacts on
peoples’ quality of life, affects all neighbourhoods and is a key concern of Isle of
Wight residents. Recent consultations show that residents want all agencies to
take more action to deal effectively with anti-social behaviour.

1.2  This guide sets out the inter-agency process for tackling anti-social behaviour,
Anti-Social Behaviour Orders and Acceptable Behaviour Contracts. It is a detailed
guide covering the full process from reporting to court action. As this may appear
complex, here are some simple steps to remember.

*

Deal with anti-social behaviour immediately it is reported no matter how minor
it may seem. Many incidents can be resolved quickly and easily with
intervention such as mediation.

Record all incidents no matter how trivial they may seem at the time. Many
cases have not been able to go to court because incidents have not been
recorded properly.

The Crime and Disorder Team or the Police Community Support Team can
offer advice and support about tackling anti-social behaviour. The Police, Isle
of Wight Council and every other partner agency have a named Anti-Social
Behaviour Contact Officer [Appendix 2]. If you are not sure of what to do or
want more information contact one of them for advice or look on the Crime and
Disorder website, www.iowcrime-disorder.org.

If you think a case may need an inter-agency approach or an Anti-Social
Behaviour Order refer the case to:

a. your agency’s Anti-Social Behaviour Contact Officer;
b. the Anti-Social Behaviour Co-ordinator at the Crime and Disorder office.

They will set up the inter-agency process and oversee this from the initial
meeting through to court (if necessary).

It is important to always take action and if you don’t know how, ask for advice.
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2. Introduction

2.1  This guidance is intended to assist you to deal with anti-social behaviour. It sets
out the current inter-agency procedures for tackling anti-social behaviour and
agreeing a joint agency action plan (which may or may not be an application for
an Anti-Social Behaviour Order). The document also sets out the specific
procedures for consideration in making an application for an Anti-Social Behaviour
Order (hereafter called an ASBO). It is intended as an operational guide for staff.

2.2 Additional information can be obtained from the Home Office documents “Crime
and Disorder Act 1998, Anti-Social Behaviour Order Guidance” (2000) and “A
Guide to Anti-Social Behaviour Orders and Acceptable Behaviour Contracts”
(2002) and the Home Office toolkit on anti-social behaviour
(www.crimereduction.org.uk/toolkits). These contain advice on procedures and
good practice in handling anti-social behaviour and provide useful examples of
cases where an ASBO or ABC might be appropriate, other relevant legislation and
the main steps in applying for an order.

2.3 If you require any further information or want to enquire about starting the ASBO
or ABC procedure, please get in touch with your ASB Contact Officer or contact
the Anti-Social Behaviour Co-ordinator:

Anti-Social Behaviour Co-ordinator
Safer Communities

Charter House

14 St Thomas Square

Newport

Isle of Wight

PO30 1SL

Tel: (01983) 550980
e-mail: simon.dennis@iow.qgov.uk
Fax: (01983) 550981
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Section 1: Key points about Anti-Social Behaviour Orders

3. Frequently asked questions

3.1 What is anti-social behaviour?

3.1.1 Anti-social behaviour is defined in Section 1(1)a of the Crime and Disorder Act
1998 as an individual acting in a “manner that caused or was likely to cause
harassment, alarm or distress to one or more persons not of the same household
as him/herself”.

3.1.2 The term “likely to cause” means that someone other than the victim of the
behaviour can give evidence (see question 3.8). This definition can also include
cases “where people are in fear of crime” since this can cause alarm or distress.

3.2 Whatis an ASBO?

3.2.1 Anti-Social Behaviour Orders are intended to put an end to persistent and serious
anti-social behaviour that makes life a misery for communities. It is a “community
based order” similar to an injunction and can involve local people in collection of
evidence and helping to enforce breaches.

3.2.2 An ASBO sets out a list of behaviours that the defendant is prohibited from doing
or locations they are prohibited from going to. Prohibitions is an ASBO must
relate to identified anti-social behaviour therefore the agency applying for the
order must show that the defendant:

a. behaved in an anti-social manner;
b. the prohibitions set out relate to this behaviour;
c. an order is necessary to protect people from further anti-social behaviour.

3.3 Who can apply for or issue an ASBO?

3.3.1 The police (including British Transport Police), the local authority or registered
social landlords can apply for an ASBO against an individual who “acts in an anti-
social manner”. That means behaving in a manner that causes “alarm,
harassment or distress” to one or more people of a different household.

3.3.2 Before an application is made, the police and local authority must be consulted or
consult each other. Statutory consultation requirements mean that:

a. the police and local authority must consult each other;

b. registered social landlords and the British Transport Police must consult the
local authority and the police in the area.

3.3.3 Applications from the British Transport Police or registered social landlords must
concern anti-social behaviour related to the premises for which they are
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responsible. (Neither agency is compelled to use the power; the police or local
authority can still apply for ASBOs on their behalf.)

3.3.4 It is also possible for a court to impose an Order at the same time as passing
sentence for a criminal conviction (Police Reform Act 2002).

3.3.5 County courts will be able to impose orders under certain circumstances, for
example, when granting a Possession Order (Police Reform Act 2002).

3.3.6 Usually, an Order covers the local government area where the anti-social
behaviour took place. An adjoining area can be included if applicable. The court
is empowered to make an Order affecting more than one area. In some cases,
courts may decide that an ASBO will be valid throughout England and Wales.

3.4 Who can an Order be made against?

3.4.1 Section 1(1) of the Crime and Disorder Act 1998 provides that “an order can be
made against anyone who is at least 10 years old”. It is unlikely that there will be
many cases where it would be appropriate to apply for an Order against a 10 or
11 year old, although an Order might be the right response where such a young
person has been involved in anti-social behaviour with an adult.

3.4.2 Where groups of people are involved in anti-social behaviour a case needs to be
made for each individual against whom an Order is sought. However, cases can
be heard together by the court.

3.4.3 Automatic reporting restrictions apply to orders made on conviction in the youth
court, but there are no automatic reporting restrictions in the magistrates courts
against juveniles. A magistrates court making an ASBO does have the power to
impose reporting restrictions.

3.5 Is an ASBO part of criminal or civil legislation?

3.5.1 Applications for an ASBO are to the magistrates court acting in its civil capacity,
however the criminal standard of proof applies to past acts of anti-social
behaviour alleged against the defendant. The agency applying does not have to
prove an intention on the part of the defendant to cause harassment, alarm or
distress.

3.5.2 On considering the application, magistrates must disregard behaviour that the
defence shows was “reasonable in the circumstances”.

3.6  What is the timescale for making an application?

3.6.1 The Crime and Disorder Act 1998 states that under Section 127 of the Magistrates
Court Act 1980, “an application for an ASBO must be made within 6 months of the
behaviour taking place” (although earlier incidents may be used as background to
support the case). This means it is really important to act quickly and to make
sure evidence is as up to date as possible.

3.7 Can interim orders be made?
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3.7.1 Interim orders are available under Section 1D of the Crime and Disorder Act 1998
(amended by Section 65 of the Police Reform Act 2002). This is an Order made
at an initial court hearing in advance of the full hearing. In some cases, the
interim order can be made ex parte (without notice of proceedings being given to
the defendant).

3.7.2 The benefit is that it enables the court to impose an Order to stop anti-social
behaviour and protect members of the community and witnesses to the anti-social
behaviour.

3.8  Will members of the community be called as witnesses?

3.8.1 It may add weight to a case if members of the community provide statements or
are witnesses. However, the legislation makes provision for professional
witnesses. These might be police, housing association staff or council officials.

3.9 How long does an order last for?

3.9.1 The minimum duration for an Order is 2 years.

3.10 What happens if the Order is breached?

3.10.1 The Home Office guidance states “breach of an Order without reasonable excuse
is a criminal offence triable either way with a maximum penalty of up to 5 years in
prison and up to a five thousand pound fine”.

3.10.2 It is essential that any breach of an Order is acted on quickly.

3.11 Is an ASBO the “last resort"?

3.11.1 No. Anti-Social Behaviour Orders should normally be sought when other methods
of dealing with the behaviour are considered inappropriate OR have failed.
However, the Home Office guidance makes clear that “whilst ASBOs should be
seen in this wider context there is no requirement to demonstrate that every other
remedy has been exhausted before applying for an ASBO”. The key is that an
ASBO should be used where it is the most appropriate remedy.

3.12 Have there been changes to the ASBO legislation?

3.12.1Yes. Early in 2002, the government announced proposals to amend the
legislation relating to ASBOs and these changes have now been implemented.

These are as follows:

a. Registered Social Landlords and the British Transport Police can now apply for
ASBOs.

b. The court may decide that an ASBO will be valid throughout the country.
c. A court can impose an ASBO at the same time as passing sentence for a

criminal conviction (not as an alternative sentence but as an additional
protection if it is felt to be necessary to protect the community).
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4.1

5.1

5.2

5.3

6.1

6.2

d. Under certain circumstances, County Courts will be able to impose ASBOs.

e. There is provision for an “interim ASBO”. These will apply whilst the court
process is taking place and is designed to protect victims and withesses during
this process.

Equality and discrimination

Under these procedures, an ASBO application will only be considered where it is
necessary to protect individuals, families or communities who are targets of (or
affected by) anti-social behaviour. An application will not be made against people
simply because they are different. For example, they belong to another race or
religion. When investigating complaints relating to anti-social behaviour, the
partner agencies must satisfy themselves that the complaints have not been
motivated by discrimination.

Human Rights and European Convention on Human Rights (ECHR)
Considerations [Appendix 3]

Since October 2000, the Human Rights Act has made it unlawful for a public
authority to act or fail to act in a way that is incompatible with ECHR. All partner
agencies will comply with ECHR at all stages of the process taking into account
the need to protect the rights and freedoms of members of the community at large
as well as those of the defendant.

When taking an ASBO case to court, officers will need to be satisfied that:
a. all procedural and substantive rights under ECHR are compiled with;

b. any interference with the defendants rights sought in the ASBO are necessary
and in accordance with the provision of the ECHR;

c. the proposed terms of the ASBO are reasonable and proportionate to the anti-
social behaviour in question;

d. the ASBO being applied for is not set out in such terms that the defendant is
bound to breach it.

In assessing what is reasonable and proportionate those in charge will bear in
mind the need to uphold peoples rights not be disturbed by anti-social behaviour.

Information Sharing

Section 115 of the Crime and Disorder Act 1998 provides that any person
(whether a private individual or a member of a public body) can “lawfully disclose
information where necessary or expedient for the purposes of any provision of the
Act to a relevant authority or a person acting on behalf of such an authority even if
he or she would not otherwise have this power”.

Under the Act, the “relevant authority” means the chief officer of police, the police
authority, the local authority, the probation committee or the health authority.
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6.3

6.4

7.1

7.2

8.1

8.2

8.3

8.4

8.5

The Data Protection Act 1998 exempts from its normal restrictions the disclosure
of personal information for the purpose of prevention or detection of crime or the
apprehension/prosecution of offenders where failure to disclose would be likely to
prejudice those objectives in a particular case.

The Crime and Disorder Information Sharing Protocol for the Isle of Wight is
signed by a number of partner agencies and is the effective protocol for sharing
information.

Threshold levels

Threshold levels can be used to help identify “anti-social behaviour” where an
Order might be applicable [Please See Appendix 1]. This is only a guide, if you
require any advice in relation to a case, contact your ASB Contact Officer or the
Anti-Social Behaviour Co-ordinator.

Other actions might include: alternative legal measures (such as an injunction,
eviction or using powers under the Environment Act 1990 or Noise Act 1996);
Acceptable Behaviour Contracts (see Section 3); referral to mediation; detached
youth work; referral to a specialist project; involvement of agencies such as Social
Services, Probation or the Youth Offending Team.

NOTE: It is not necessary to have tried all other courses of action before
considering an ASBO.

Evidence in support of an ASBO application

When applying for an Order, the lead agency (and partner agencies) will be
required to gather evidence to prove the case beyond reasonable doubt. This
evidence can include hearsay evidence.

The evidence in support of an ASBO application should prove that:
a. The defendant acted in a specific way on specific dates and at specific places.
AND

b. These acts caused or were likely to cause harassment, alarm or distress to
one or more persons not in the same household as the defendant.

The court will then assess whether an Order is necessary to protect people from
further anti-social acts by the defendant. This is not a test to which a standard of
proof is attached, rather it is an assessment of future risk. The applicant can
present evidence or arguments to assist the court in making this evaluation.

Witness evidence does not need to prove that they were alarmed or distressed
but that they witnessed behaviour likely to produce such an effect on others. As
hearsay evidence can be used, professional witnesses can give evidence.

Evidence can include: witness statements, professional witness statements,
evidence of complaints recorded, video or CCTV evidence, breach of Acceptable
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8.6

8.7

8.8

8.9

8.10

8.11

8.12

Behaviour Contracts, relevant supporting statement or reports, previous relevant
civil proceedings or convictions, copies of custody records of previous arrests and
information from witness diaries.

If the alleged perpetrator is under the age of 18 there must be consultation with
the Isle of Wight Council, Police and Youth Offending Team, usually in the form of
case conferences.

This may mean a simple chronology of events together with any supporting
evidence (diary sheets, record logs, letters, community intelligence, etc). It is
therefore important that agencies keep appropriate records of all incidents so that
this data can easily be collated. Records should also document any actions taken
and decisions made together with the rationale behind the decision making
process.

Careful consideration should be given to the welfare and safety of victims and
witnesses whose complaints and evidence gave rise to the ASBO application. For
example, if appropriate, to ensure steps are taken to secure their property and
offer welfare/emotional support; ensuring that all papers relating to the case are
kept securely and not inadvertently disclosing the names and details of
complainants/ victims, keeping them informed about “what is happening” and
giving them accurate information about the court process.

Any covert evidence gathered by a partner agency to whom the Regulation of
Investigatory Powers Act (RIPA) 2001 applies will comply with the regulations set
out therein and be properly authorised. Where there are concerns about the
standard of integrity of evidence, further evidence will be sought before the ASBO
application is made.

The Rehabilitation of Offenders Act 1974 does not allow evidence of spent
convictions to be admissible in the case of an ASBO application.

Evidence from criminal proceedings that have failed or which have been
discontinued may be used to support an ASBO application provided there is
consultation with the police and Crown Prosecution Service.

All agencies MUST take steps to ensure their staff maintain accurate records of
any reported anti-social behaviour. These records should include details of the
alleged perpetrator (name, address, date of birth), information about incidents
including description of what happened, the exact location, time and dates and
any details of complainants/victims or witnesses and whether they would be
prepared to make a statement. The Anti-Social Behaviour Co-ordinator can
advise agencies on appropriate record keeping if required.
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Section 2: The inter-agency process for tackling cases of anti-social behaviour
and applying for an ASBO on the Isle of Wight

9. Summary of the ASBO Inter-Agency Process for frontline staff

ASBO Process

Officer identifies a case that may be appropriate.

Step 1 — refer the anti-social behaviour case to your own ASB Contact
Officer or the Anti-Social Behaviour Co-ordinator

Step 2 — The Anti-Social Behaviour Co-ordinator or the ASB Contact
Officer will undertake the statutory consultation.

Following consultation an action plan on how to deal with the anti-social
behaviour will be agreed.

* |f action is to be taken a letter of explanation will be sent to
the named individual.

* If not, alternative action is agreed and a date for a review
meeting may be set.

If the decision is to apply for an ASBO, evidence will be checked at the
meeting and any additional evidence needs agreed, naming who is
responsible for collecting this and a date to submit it by.

Step 3 — Either the Anti-Social Behaviour Co-ordinator or the ASB
Contact Officer will manage the interagency process, ensuring that
evidence is collected and meetings minuted.

Please refer to flowchart [Appendix 8]

10. Step 1 — Incidents of anti-social behaviour

10.1 For any advice about dealing with anti-social behaviour, contact the Anti-Social
Behaviour Co-ordinator or your ASB Contact Officer. They can advise you about
actions to deal with anti-social behaviour, methods of evidence gathering and can
consider the threshold test [Appendix 1] to decide whether this might be an
appropriate case to refer for an ASBO.

10.2 If you have a specific case(s) and know who the alleged perpetrator is, it may be
appropriate to start the inter-agency ASBO process set out below.
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11. Step 2 — Who decides to proceed?

11.1 The Isle of Wight Council or Hampshire Constabulary can decide to proceed
following consultation with each other, RSLs or British Transport Police can
decide to proceed following consultation with the Isle of Wight Council and the
police.

11.2 To start an inter-agency ASBO meeting in relation to a specific case, contact your
own single point of contact or the Anti-Social Behaviour Co-ordinator. They will
ensure appropriate information is requested and start the process.

11.3 They will ask for the following information:

* Name of alleged perpetrator

*  Address

*  Date of Birth

*  Any other relevant details

*  Details of the anti-social behaviour

* What evidence does your agency have so far? (e.g. witness statements,
agency records and any action taken to date).

11.4 You should ensure that you have this information ready to give.

11.5 In most cases it is expected that other action will have been taken in an attempt to
resolve the anti-social behaviour. However, this might not always be the case and
due to the nature of the incidents it may be necessary to call an inter-agency
meeting very early in the process in order to deal with the problem, or develop an
early intervention strategy.

~ Requests from other agencies

11.6 Staff in the police, local authority or Registered Social Landlords should follow the
process set out above. Other agencies and individuals may be aware of a
situation where they think the ASBO process may be appropriate. Those
individuals or agencies should contact the Anti-Social Behaviour Co-ordinator. All
requests will receive a response within 10 working days. A record of all requests
made and decisions taken will be kept by the Anti-Social Behaviour Co-ordinator.

11.7 When a request to consider an ASBO is refused and this is considered
unreasonable, this should be reported in writing to the Anti-Social Behaviour
Problem Solving Group, who will review the decision.

11.8 Once the decision is taken to proceed, the first step is a case conference to look
at the case. The Anti-Social Behaviour Co-ordinator will co-ordinate and organise
these meetings.
~ Administration

11.9 The Anti-Social Behaviour Co-ordinator or nominated deputy will:
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agree an attendance list

book the meeting venue

send out invitations to attend the meeting

ensure a meeting chair person is available (one of the contact officers, the
Anti-Social Behaviour Co-ordinator, the Police Community Support Team
Inspector or their nominated representative) and a competent minute taker

e. collect advance reports from any agencies unable to attend

f. ensure that appropriate minutes are taken and distributed.

coow

11.10 The case conference is a meeting to see what evidence is available and to agree
an inter-agency action plan. The meeting should normally be attended by
interested parties who have specific information to share rather than agencies
attending who have no specific interest in the matter.

~ Purpose of the case conference

11.11 The purpose of the case conference is to consider the evidence, formally decide
on the need to apply for an Anti-Social Behaviour Order and agree an action plan
in relation to the case.

11.12 The case conference will;

* Review the available evidence with guidance from the legal representative

* Review action to date and outcomes (and satisfy themselves that other
remedies are inappropriate or have been unsuccessful)

* Make a decision whether to apply for an ASBO

*  Agree a formal action plan

* Assess the needs of victims and witnesses and agree a support package as
necessary

11.13 If it is decided not to apply to an Order, an appropriate action plan should be
agreed and a review date set.

~ Who will attend the case conference?
11.14 The meeting should be attended by:

* The ASB Contact Officer or another officer in the agency.

* Representatives from both the police and local authority.

* Registered Social Landlord if a tenant.

* Where the alleged perpetrator is under 18 years, the Youth Offending Team.

* Where the individual is considered vulnerable (for example, because of their
age, mental health or disability) or they have significant social or health
problems, the relevant social services and health representatives must be

consulted. The meeting will pay particular attention to the likely ability of the
individual to understand the terms of an ASBO.
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* Where the harassment is of a racial nature, a representative with responsibility
for racial harassment monitoring will be invited to attend.

* |t is essential that agencies that have direct involvement with the subject of the
meeting are invited to attend or provide written material to assist.

~ What is expected of people attending the case conference?

11.15 Each agency attending will be asked to comment on the case in question and
provide information about what evidence they have available. They MUST come
to the meeting with this information. One of the purposes of the meeting is to
agree action based on available evidence and identify what further evidence is
needed.

11.16 If invitees are unable to attend the meeting, they are asked to supply a report to
the Anti-Social Behaviour Co-ordinator in advance of the meeting.

11.17 Attendees will be asked whether the individual concerned should be invited to
attend the case conference or a smaller information meeting. The decision not to
invite the individual to a case conference or smaller information meeting will
usually only be made if:

*  Their attendance will significantly disrupt the conference (and then they should
be invited to a separate meeting, only in exceptional circumstances will no
meeting be held).

* |t is not in their best interest because of their (or their guardians) mental or
emotional well being.

* The ability to share information would be likely to be compromised or lead to
the identification of witnesses.

~ Conduct of the Case Conference and the Decision Making Process
11.18 ALL aspects of the meeting are confidential.

11.19 The Chair is responsible for the meeting and for ensuring an action plan is
agreed.

11.20 All participants will be invited to present their information and views. It is the
responsibility of each person to ensure the accuracy and authenticity of the
information they submit.

11.21 At the close of the conference, the chair will summarise the discussion and
options and ask whether the participants agree to the action plan. The chair will
make the final decision taking account of legal advice and the view of the
conference.

11.22 If it is decided not to apply for an ASBO, the subject will be informed in writing and
given details of any agreed action plan. If the decision is to apply for an ASBO,
the subject will be informed in writing of the outcome of the meeting and serviced
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with the summons as soon after the case conference or evidence review meeting
as practical.

11.23 The lead agency (or named contact) will ensure that victims and witnesses are
kept informed where possible of actions and adequately protected.

11.24 It is the responsibility of the chair to notify neighbouring authorities of the decision
if it has cross boundary implications.

~ Records of the case conference

11.25 An appointed minute taker will formally record the case conference. Minutes will
include a list of those invited to attend and who attended, a summary of all
decisions taken and a full action plan.

11.26 All representatives who are invited to attend will receive copies of the minutes.
The minutes will be despatched promptly unless legal advice is given to the
contrary. It is the responsibility of the addressee to ensure that no unauthorised
person has access to the minutes (confidentiality agreement).

11.27 ALL minutes will be marked “confidential — addressee only” and include the
following statement: “IMPORTANT, please read these minutes carefully and notify
the chair of any error or omissions”.

11.28 Confidentiality: Any information brought to the attention of the ASBO case
conference, must be treated in confidence by those present and must not be used
for any other purpose.
~ Will the subject of the meeting be notified of actions?

11.29 Following the initial meeting, a named officer will write to the individual concerned
to inform them that a case conference has been held and what action, if any, has
been taken.

12. Step 3 — Meeting with the alleged perpetrator of anti-social behaviour

12.1 At the case conference it may be agreed that officers will meet the alleged
perpetrator of anti-social behaviour. This will be to:

*  Notify them of concerns and actions proposed.
*  Discuss their behaviour and make clear the consequences of this.

* This may be in order to draw up an Acceptable Behaviour Contract OR inform
them of the proposed case conference and possible legal action.

12.2 The Anti-Social Behaviour Co-ordinator will organise this meeting for the lead
agency as required [sample letters are in Appendix 4].

12.3 The parent or guardian or any young person involved will always be invited to
attend and an appropriate adult should always be present at the meeting. It may
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also be necessary to invite an appropriate adult to attend meetings with subjects
over 18 years (and this should always be considered).

12.4 The attendee will be given the option of bringing a friend, advocate or legal
adviser.

13. Evidence Review Meeting

13.1 If all of the evidence required for the court application is not available at the case
conference, the Anti-Social Behaviour Co-ordinator will arrange a brief evidence
review meeting. The Anti-Social Behaviour Co-ordinator, the legal representative
and those individuals required to provide additional evidence, will attend this
meeting.

13.2 If application to the court cannot take place because expected evidence is not
supplied, this will be recorded in the minutes stating why the evidence has not
been forthcoming and who is the responsible agency.

13.3 ltis really important that required evidence is supplied at the earliest opportunity,
because of the six-month rule with ASBO application, any delays can result in
early evidence dropping out of the time limits.

14. Application for an Order

14.1 If the decision is taken to apply for an Order. The application will usually be made
by the solicitor acting for the partnership (agreed in advance), or the housing
association solicitor. They will advise on each case and take the process forward
to the court.

14.2 In some cases it may be appropriate to instruct counsel or an independent
solicitor. Usually, this will be to conduct court hearings and they will be instructed
after the summons has been issued. The decision to do so will be made as soon
as practicable. By the partner responsible for the presentation of the evidence.

14.3 The Anti-Social Behaviour Co-ordinator will assist the appointed solicitor if
requested, in drawing up the summons and arrange for it to be served.

14.4 The legal representative will liaise with those agencies providing evidence.
Application for a court hearing will not be made until all relevant evidence is
received. It is therefore imperative that evidence is submitted promptly.

14.5 Prior to the formal court hearing, the legal representative will meet with the lead
agency to discuss how the case will be presented and meet with (or contact)
witnesses to ensure they are clear about procedures, court dates, times and
expectations.

14.6 Details of the formal process of application, the Magistrates Court standard of
proof, service of the summons and breach of an Order is in the Home Office
guidance document, which can be found on their website at
www.homeoffice.gov.uk.

A guide to tackling Anti-Social Behaviour on the Isle of Wight Page 17



14.7 Should an ASBO be granted, a copy of the Anti-Social Behaviour Order must be
forwarded to the Anti-Social Behaviour Co-ordinator, who will circulate the
information to the relevant agencies.

14.8 Where an Order has not been granted, a meeting between relevant agencies will
be held as soon as practicable in order to consider:

a. What further action will be taken to deal with the alleged anti-social behaviour.

b. How to support those who are affected by the behaviour and/or have made
witness statements.

c. The implications for witnesses in the proceedings must be subject of a
thorough risk assessment.

15. Considering an ASBO where there are related criminal proceedings

15.1 Where the individual is also the subject of related criminal proceedings or is
appealing against convictions, the ASBO application may be held over or attached
to the criminal proceedings. The Crown Prosecution Service must be consulted in
every case. The action should be notified to the Police Community Support Team
who will manage this process.

16. Considering an ASBO where a criminal prosecution has failed

16.1 Where a criminal prosecution has failed, the ASBO group will need to take due
account of the legal and council implications of mounting an ASBO application in
respect of a related matter. Factors to be considered are:

* The length of the criminal proceedings and effect on the individual.
*  The impact of further proceedings on victims and witnesses.
*  The reason why those proceedings failed.

17. Considering an ASBO where there has been a successful criminal
prosecution

17.1 Where the individual has been the subject of a successful criminal prosecution,
the Anti-Social Behaviour Problem Solving Group will consider whether it is
appropriate to seek an Order. For example, where there is a threat of further anti-
social behaviour and the offender’'s sentence does not or is unlikely to offer
sufficient guards to the public. [This section should not be confused with a post
conviction attachment at court as described at 15.1 above.]

18. Variation and discharge of an Order

18.1 Details of the variation and discharge of an ASBO are in the Home Officer
guidance on www.homeoffice.gov.uk.
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19.

19.1

20.

20.1

20.2

20.3

20.4

20.5

20.6

21.

21.1

Appeal against an Order

Section 4 of the Crime and Disorder Act 1998 provides that an appeal against the
making of an ASBO is to the Crown Court. The appeal will be in the form of re-
hearing the case. The legal term and lead agency will consider and take charge
of defending an appeal that may be lodged against an ASBO. Costs of any
appeal would normally be covered by the lead agency.

Breach of an Order

Information on breaches of an Order can be received by the Anti-Social Behaviour
Co-ordinator from any source. Any information received by a partner agency
about a breach will be passed immediately to the police.

A breach of an Order is a criminal offence that is both arrestable and recordable.
The police will therefore be the lead agency in its investigation and prosecution.
The police officer in charge will keep the Anti-Social Behaviour Co-ordinator
informed of the progress and of the outcome of the breach investigation.
Particular consideration will be the need to protect members of the community
from harassment where possible.

Where the defendant is under 18 years, the police may also consult the Youth
Offending Team on whether to prosecute. If a young person is a first offender the
YOT may advise that a final warning is appropriate.

Responsibility for prosecuting breach of an ASBO lies with the Crown Prosecution
Service. The prosecution or otherwise of a breach will be the subject of a review
carried out in accordance with the code for Crown Prosecutors and such
prosecution must therefore pass both evidential and public interest tests.

The standard of proof is a criminal one and cases will be tried summarily in the
Magistrates Court or on indictment in the Crown Court. Cases against children
will be in the youth courts. The proceedings may be subject to reporting
restrictions.

A defence of “reasonable excuse” may be made in prosecution for breach. Legal
Aid will be available to the defendant for representation subject to the usual tests.

Monitoring ASBOs

The Anti-Social Behaviour Co-ordinator is responsible for monitoring ASBOs and
should be sent details of:

Anti-Social Behaviour Order being sought.

Details of the proposed subject of the Order.

Copies of all Acceptable Behaviour Contracts issued.
Details of ASBOs awarded.

Any breach of an ASBO.

Dates and details of any variation or discharge of an Order.

*  F k%

*

*
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22.

22.1

The Media/Press Policy

In keeping with the agreed press policy, the media officers from the Crime and
Disorder Team, Registered Social Landlord(s), British Transport Police and
Hampshire Constabulary will be notified of any proposed action. If agreed, they
will draw up the press statement to be available following court action and a
contact officer will be identified.

Section 3: Acceptable Behaviour Contracts (ABCs)

23.

23.1

23.2

23.3

23.4

23.5

23.6

23.7

Frequently asked guestions

~ What is an “Acceptable Behaviour Contract”?

An Acceptable Behaviour Contract (ABC) is an informal agreement between an
agency/s and an identified individual who is behaving inappropriately or anti
socially.

The ABC sets out an agreement between the parties about acceptable behaviour
AND must specify the behaviour that is causing concern. The format for an ABC
is very similar to an ASBO and lists behaviours that are “not acceptable”. For
example, it might specify that the person concerned will not spit in the street.

The contracts are negotiated between the agencies and the individual in question
and should be signed by all parties involved [see Appendix 2].

~Is an ABC alegal document/contract?

No, an ABC is an informal agreement and is not a legal contract. However, it is
possible to use the ABC in future legal action to demonstrate that the agencies
had attempted to resolve the problems with the person concerned specifying the
behaviour that was causing concerns.

~ What is the time-frame for an ABC?

As the ABC is not a legal contract, there is no obligation to run to a set timetable.
However, it is good practice to make sure that the ABC related to recent
behaviour and is up to date. The parties involved should agree a time for the ABC
to run (usually 6 months) and set regular review dates to look at the agreement.

~Who can be the subject of an ABC?

An ABC can be used to deal with any anti-social behaviour although it is usually
intended for use with young people.

If a young person under 10 is causing concerns, it is possible to set up a “Parental
Responsibility Contract” which is similar to an ABC but is drawn up with the
parent/ guardian rather than the young person.
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~ Can an ABC be used for more than one person?

23.8 There may be incidents of anti-social behaviour that involve more than one
person. However, an ABC should be drawn up with each individual involved NOT
collectively with a group of people. Each person should be written to (see
recommended process) and if necessary an ABC should be drawn up.

23.9 The important issue here is that all people involved should be considered. It is not
appropriate to only involve one of the alleged perpetrators (unless only one has
been identified).

~ What do you do if an ABC is breached?

23.10 As an ABC is an informal agreement, there is no formal process for dealing with a
breach. However, it is VERY important that the agencies drawing up the
agreement consider how they will monitor progress and what they will do if the
individual concerned does not keep to the agreement, otherwise the ABC is of
limited value if any at all.

~ What evidence is needed?

23.11 This is not a legal contract, so “evidence” is not related to civil or criminal
standards. However, it is important that ABCs are used appropriately and should
meet ECHR standards (and be proportionate and reasonable).

~ How many conditions can | put on an ABC?

23.12 Itis recommended that no more than six conditions are put on the ABC, otherwise
it makes it difficult for individuals to remember.

23.13 An ABC should only be used if:

* There is clear indication that the identified individual has caused a nuisance to
other members of the community. This may relate to the legal definition of
nuisance (“acting in a manner that caused or was likely to cause harassment,
alarm or distress to another person(s) not of the same household”) or more
generally that the individuals behaviour interfered with the “quiet enjoyment of
life for one or more members of the community”.

* Information about the exact nature of the alleged anti-social behaviour has
been recorded and there is evidence to support this (even if there is not
sufficient evidence to take legal action). It is NOT appropriate to set out an
ABC when there is no recorded information about the individuals anti-social
behaviour or it was reasonable under the circumstances.

* There is a pattern to the behaviour and it is not a one-off event.
* That it is seen to be important to intervene at an early stage to deal with the

behaviour and to protect one or more members of the community from further
anti-social acts by that individual.
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24. The recommended process for setting up an ABC on the Isle of Wight

24.1 The following process is intended to assist you to deal with anti-social behaviour
by drawing up an Acceptable Behaviour Contract (which may be linked to the
ASBO process).

24.2 There are two distinct ways in which an ABC can be initiated. These are:

* An agency/s identifies an individual who is behaving anti-socially (and there is
some recorded information to support this). They meet with the individual
concerned and draw up an acceptable behaviour contract with them. Any
agency can initiate this process although it is recommended that there are
always 2 or more agencies involved.

* During the ASBO inter-agency process, the agencies attending a preliminary
meeting or case conference can decide as part of their action plan to initiate
an ABC rather than an ASBO.

25. Who decides to proceed?

25.1 If an agency decides to set up an ABC, then they will set out their own process for
doing so and identify who can make the decision to do this. You should contact
your ASB contact officer to find out who can initiate an ABC.

26. How should an ABC be drawn up?

The recommended process of Isle of Wight agencies:
Step 1: Writing to the individual who is behaving anti-socially.

26.1 The lead agency should write to the individual concerned and set out their
concerns about specific behaviour and its possible consequences [please see
Appendix 4].

26.2 If the behaviour continues, a second warning letter should be sent and this must
make clear that if there are further incidents, action will be taken.

26.3 Where the case involves a young person under 18 years, the communication will
also be addressed to the appropriate parent, guardian or person or body with
responsibility for the young person, if applicable.

26.4 Copies of these letters in the agreed format [Appendix 4] must also be forwarded
to the Anti-Social Behaviour Co-ordinator.

Step 2: Calling the ABC meeting.
26.5 If the behaviour outlined in the two warning letters continues, the lead agency

should contact the ASB Co-ordinator who will call a meeting with the person
concerned as soon as practicable.
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26.6

26.7

26.8

26.9

26.10

26.11

26.12

26.13

26.14

Before notifying the individual, the ASB Co-ordinator, in conjunction with the
reporting agency, should agree who will attend the meeting. The meeting should
be kept to a reasonable size and not be attended by a large number of agency
representatives. For example, it may be just 2 or 3 agency representatives (and
can include a legal adviser).

The ASB Co-ordinator will write to the individual (and their parents/guardian in the
case of a young person) and ask them to attend a meeting at a set time, date and
location. This should be set at a time that is likely to be suitable to the person
concerned and should give them adequate warning.

Some consideration should be given as to the appropriateness of the venue and
the meeting room should not be in a public space.

The letter should set out what the meeting is about and who will be attending.
The person concerned should also be given the option of bringing a friend,
advocate or legal adviser if they wish (although the letter should make clear that
this is not essential).

Step 3: The ABC meeting.
The ASB Co-ordinator will chair the meeting. They will:

* Meet the individual and bring them to the meeting room. (It is good practice to
explain to them what the process is and who will be present before they get to
the meeting room.)

* Explain the confidential nature of the meeting (being clear about what this
means).

* Make sure that the person concerned and agency representatives are clear as
to the process and in agreement with this.

* At the end of the meeting make sure that the person concerned has no
guestions or queries, is clear about the next steps and what will happen if the
ABC is broken.

The meeting must start by outlining the purpose of an ABC and the intention to
identify behaviour that is not acceptable.

It is important to then outline the behaviour that is causing concern and discuss
with the individual (and their parent/guardian if under 18) the impact this is having
on the local community and what may happen if this behaviour continues.

It is very important and good practice to ensure that the list of behaviour actions to
address the questioned behaviour are negotiated and agreed with the subject of
the ABC.

Ideally the ABC paperwork will be completed during the meeting and signed by all
parties concerned at the end of the meeting (if they all agree to do so). If the
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26.15

26.16

26.17

26.18

26.19

26.20

26.21

26.22

individual who is subject to the ABC refuses to sign the ABC, this should be
clearly noted along with the reasons given by that person (if any).

The ABC form includes details of the individual concerned, a list of “unacceptable”
behaviour, information about what will happen if the terms of the ABC are broken,
how it will be monitored and a review process [Appendix 5]. Before concluding
the meeting, a review meeting should be set. This document may also include
positive actions.

It is possible to prepare the paperwork after the meeting and send it to the
individuals concerned for signature. However, experience shows that this method
looses impact and it is more likely that the paperwork will not be signed and
returned. Best practice appears to be to get the ABC signed during the meeting if
necessary in handwritten form and follow this up with a typed copy to be sent to
the subject and parent or guardian if applicable.

At the end of the meeting, all parties will be given (or told they will be sent) a copy
of the ABC and given the date, time and location of the first review meeting.

Copies of the ABC must be given to the individual (their parent/guardian if under
18 years) and all agencies attending.

Step 4: Monitoring and reviewing the ABC.

The lead agency will be responsible for monitoring the progress of the ABC and
calling the review meetings as agreed at the ABC meeting. The ABC Information
Proforma [Appendix 6] should be completed at the first review and a copy given to
the ASB Co-ordinator.

The review meetings should be recorded on the ABC Monitoring Sheet [Appendix
7], a copy of which should be given to the ASB Co-ordinator after each meeting.

Each case will be different and therefore review meetings should be set according
to the specific circumstances of the case.

Step 5: Breach of the ABC.

If the terms of the ABC are broken, the lead agency should consult with the ASB
Co-ordinator as to what action should be taken. This is dependent on the breach.
The following are options that may be considered:

i. A review meeting may be called to discuss this with the individual concerned
(and their parent/guardian if they are under 18 years). This may lead to a
new ABC being agreed. This is only appropriate if the breach is relatively
minor.

i. Depending on the nature of the breach, your agency may choose to take
legal action. For example, a Registered Social Landlord may have set up an
ABC as an alternative to taking action against the tenancy. Breach of the
ABC may lead to legal action.
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ii.  An ASBO meeting may be called (refer to earlier sections for the process).

26.23 The individual (and their parent/guardian if under 18 years) should be written to
explaining what behaviour has led to further action and explaining what action will
now be taken.

Step 6: Getting advice and support in setting up ABCs.

26.24 The ASB Co-ordinator can provide advice and support about setting up ABCs.
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APPENDIX 1
Anti Social Behaviour Orders
Criteriato Consider

Anti-social behaviour that can be tackled using Acceptable Behaviour Contracts and
Anti-Social Behaviour Orders includes:

Harassment of residents or passers-by
Verbal abuse

Criminal damage

Vandalism

Noise nuisance

Writing graffiti

Engaging in threatening behaviour in large groups
Racial abuse

Smoking or drinking alcohol while under age
Substance misuse

Joyriding

Begging

Prostitution

Kerb-crawling

Throwing missiles

Assault

Vehicle crime

L I B S T T R R R R R

*

People for whom a contract may be beneficial can be identified using a wide variety of
evidence sources.

Complaints to housing staff or police officers

Housing staff observations

Police stops or arrests

Other police intelligence

Photographic evidence

Self-admission

Video evidence

Discussions with residents

Information from the education service, especially relating to truancy and exclusions
Information from and about the victim’s anti-social behaviour

Social services data

Referrals from other schemes and agencies, for example youth services

EREE T R R B I N

Once agencies identify a suitable candidate for a contract, checks will be made into
whether the individual or family is subject to any other investigations or support. In the
case of a young person the youth offending team will be informed and if appropriate
social services or education welfare.

It is vital that consideration is given to whether an individual is really suitable for the
scheme. Incidents should be occurring on a regular basis, which in general terms should
show at least six incidents notified to agencies.
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APPENDIX 2

Isle of Wight Crime and Disorder Partnership
Information Exchange Protocol

CONTENTS SECTION

Title Page

General Introduction

Golden Rules & Undertaking
Non-personal Data
Depersonalised Data

Personal Data

Sensitive Data

Designated Officers

Process of Information exchange
Security and Data Management
Complaints and Breaches
Audit

Signatories page

Glossary to the Protocol
Appendix section

INTRODUCTION SECTION

1)

2)

3)

Purpose: The purpose of this Protocol is to facilitate the exchange of information
pursuant to the power contained in Section 115 of the Crime and Disorder Act
1998. Where certain conditions are satisfied, Section 115 enables any person to
disclose information for the purposes of any provision of the Crime and Disorder
Act 1998 to a relevant authority [see glossary], or to a person acting on behalf of
such an authority.

Relevant provisions of the Crime and Disorder Act 1998, include:
Section 5, Section 17 and Section 115

The Crime and Disorder Act 1998 is the primary legislative tool, common to all
crime reduction Protocols. It does not override existing legal safeguards on
personal information.

By signing this protocol, we declare our commitment to the procedures it sets out.
The manner in which information can be exchanged takes into account the
following legislation;

a) The Data Protection Act 1998, for the processing of personal information

A guide to tackling Anti-Social Behaviour on the Isle of Wight Page 27



6)

7)

8)

9)

10)

11)

12)

a. The Human Rights Act 1998, for the
rights of the individual’s privacy
The following legislation will also be relevant to us: -

Common Law Duty of Confidence [social services, medical profession patient
confidentiality, police]

The Freedom of Information Act 2000

The Housing Act 1996 [for RSLs]

The Mental Health Act 1983 [for health sector]

Health & Social Care Act 2001 [for health/social services]

Education Act 1996

Children Act 1989

NHS and Community Care Act 1990

Sex Offenders Act 1997

Any other relevant legislation. [e.g. section 37 & 39 of CDA, for YJS]

The scope of this Protocol is to clarify as far as is possible, under which
circumstances information can be exchanged. The intention is that a single, joint
approach to exchanging information, is a highly efficient mechanism for reducing
crime and disorder.

It is the purpose of this Protocol, to clarify the understanding between the
signatories on each party’s responsibilities and duties towards each other. We are
fully aware of the process for information exchange and will comply with all legal
requirements.

All technical terms and abbreviations, are defined in the extensive Glossary
section. Descriptions of all relevant legislation and other material, are set-out in
detail in the Appendix.

This Protocol should be published and made available to the general public, for
clarity of purpose.

This Protocol will be reviewed annually.

Any partner may withdraw from this Protocol upon giving written notice to the
other signatories. Data which is no longer relevant should be destroyed or
returned. The partner must continue to comply with the terms of this Protocol in
respect of any data that the partner has obtained through being a signatory.

We agree no exchange of information especially personal information,
should take place until each and every party to the exchange has signed up
to this Protocol.

“GOLDEN RULES” SECTION

1)

As parties signed-up to this Protocol, we recognise the importance of sharing
information with each-other, in line with the aims of the Crime and Disorder Act
1998, for the purpose of reducing crime and disorder.
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2)

3)

4)

5)

6)

7

Parties in this Protocol undertake to co-operate fully with each-other, within the
parameters of the Data Protection Act 1998, the Human Rights Act 1998 and the
Crime and Disorder Act 1998, and in accordance with the Home Office guidance
associated with these Acts.

Common Law Duty of Confidence
The Freedom of Information Act 2000
The Housing Act 1996

The Mental Health Act 1983

Health & Social Care Act 2001]
Education Act 1996

Children Act 1989

NHS and Community Care Act 1990
Sex Offenders Act 1997

We pledge to periodically and at least annually to consult with each-other upon
matters of policy and strategy.

We undertake in this Protocol that where possible and appropriate, information
requested in the correct manner (see process section), is given within a time limit
of Ten working days; this may vary depending on the nature, volume of requests
and operational need.

Each partner pledges that all personal data remains the property of the disclosing
agency, and is the responsibility of the data controller as defined by the Data
Protection Act 1998. The partner receiving the data will not normally use it for any
purpose other than that set-out in this Protocol, nor share it with any other party,
without the disclosing partner’s written permission.

Each party to the signed agreement undertakes to ensure that it complies with all
relevant legislation, this Protocol, and its internal policies on disclosure. Parties
are recommended to seek their own legal advice, wherever necessary.

We agree to disclose information to designated officers of signatories to this
agreement who are relevant authorities or who are acting on behalf of a relevant
authority for the purposes of the Crime and Disorder Act 1998. Where the
recipient is acting on behalf of a relevant authority, this means in their capacity as
persons selected by the relevant authority to formulate or implement the crime
and disorder strategy.

NB: Education establishments carrying out research and analysis on behalf of the
partner members and evaluation and monitoring of initiatives, ie burglary
reduction.

Further disclosure of the same data to persons/agencies outside this Protocol
would be regarded as “Secondary Disclosure” and would not normally be allowed,
unless that body was brought into this information-sharing Protocol, in the proper
manner.
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8) Each party pledges to check its data notification to ensure that it is appropriately
registered for sharing and receiving personal information for the purpose of crime
reduction. Each party also pledges to ensure that the data it holds is as accurate
and up to date as possible.

9) We agree when handling the Media,

a) to be fair to our fellow partners, and maintain their integrity

b) when providing information to the public, to do so honestly and fairly

c) statements must reflect the multi-agency decision process

d) consent of the data owner will be sought prior to release to the media

e) where practical, individual data subjects will be consulted if the media
coverage was such that it may identify the individual. Circumstances may exist
that make this impractical, such as where the current whereabouts of the data
subject is unknown, or the purpose of the media coverage is to identify the
individual data subject.

NON-PERSONAL DATA SECTION

1) We understand that non-personal data constitutes data that has never referred to
individuals. Non-personal data is more often than not aggregate data. (see
glossary). It is non-personal data (never has referred to an individual) or
aggregated data (derived from personal, hon-personal and de-personal data), that
is normally used for crime-mapping. We can use this non-personal data for crime-
mapping purposes, within the remit of the Crime & Disorder Act 1998.

2) We agree that non-personal information held by us may be subject to the
provisions of the Freedom of Information act 2000. We have the legal duty to
provide non-personal data to a third party, if a formal request is made.

3) We will disclose non-personal data for the purpose of profiling local areas for
crime activity, and to calculate the cost, scope and scale of proposed crime
reduction interventions by our partnership.

DEPERSONALISED DATA SECTION

1) We accept that depersonalised data is used in the vast majority of Crime Audit
activity, as management teams and consultants do not require personal data.
Depersonalised data is excellent for profiling local areas, and in calculating the
scale, scope and cost of proposed crime reduction interventions.

2) We understand that depersonalised data encompasses any information that does
not and cannot be used to establish the identity of a living individual, and has had
all personal identifiers removed. We note that the Information Commission has
stated that even a post-code or address can give away the identity of an
individual, if there is only one person living there.
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3)

4)

5)

We accept there are no legal restrictions on the exchange within this Protocol of
depersonalised data, although a duty of confidence may apply in certain
situations, or a copyright, contractual or other legal restriction may prevent the
information being disclosed to partners.

We appreciate that if several sets of depersonalised data were merged or
compared to each-other, there is a risk that an individual could be identified. We
will always hold depersonalised data securely and destroy it securely, when no
longer required.

It is good practice where possible to give subjects information about how
anonymised data about them may be used (particularly for sample healthcare
patients.)

PERSONAL DATA SECTION

1)

2)

3)

4)

5)

We understand that personal data is information which relates to a living individual
who can be identified from the data; this data will be clearly marked as personal
data and kept securely within a pass-worded computer system or otherwise
physically secure with appropriate levels of staff access. We undertake to destroy
all personal information when no longer required for the purpose for which it was
provided.

We undertake to formally record all grounds for disclosure of personal information.
We will process information fairly and objectively for each case. We agree that we
will only disclose sufficient information to enable our partners to carry out the
relevant purpose for which the data is intended. This we will determine on a case
by case basis.

Personal information should only be shared in a particular case when we, as the
disclosing partner, are satisfied that; a) We are legally empowered to do so. The
conditions of schedule 2 of the Data Protection Act 1998 must be satisfied b) The
proposed disclosure of personal information can be done in accordance with the
principles of the Data Protection Act 1998. c) We can disclose personal
information reflecting the common law of confidentiality and the principles of the
Human Rights Act 1998.

Section 115 of the Crime and Disorder Act 1998 provides us with lawful power for
disclosure where this is for the purpose of implementing the provisions of the Act.
However, although the Act creates a situation where the disclosure of information
may be lawful, the presumption of confidentiality will still apply.

We will only disclose personal data relating to a victim, informant or witness with
the consent of the data subject, (unless there is an overriding public interest in
disclosure). This will be to [name] staff or posts to enable them to carry out their
duties in the exercise of a public function. Medical practitioners who are bound to
be registered with the General Medical Council are expected to take into account
the guidance of confidentiality by the latter.

A guide to tackling Anti-Social Behaviour on the Isle of Wight Page 31



We can also disclose on a case by case basis, for the following reasons
(provided there is a lawful basis for disclosure, where there is a substantial
chance that one of the following purposes would be prejudiced);

a) To prevent or detect crime

b) To apprehend or prosecute offenders

c) If it is required by law (bulk disclosures are also normally allowed)(see
glossary)

d) If the disclosure is registered with the Information Commissioner.

6) When disclosure is required, we agree to ensure that;

a) the information is being processed lawfully: the information is being processed
fairly

b) the public interest is of sufficient weight to over-ride the presumption of
confidentiality and to justify any interference with the right to privacy etc in
Article 8 of the European Convention of Human Rights

c) adisclosure is necessary to support action under the Crime and Disorder Act

d) any disclosure must have regard to specific statutory restrictions on disclosure.

7 We understand the Public Interest criteria, to include;

a) the administration of justice

b) maintaining public safety

c) the apprehension of offenders

d) the prevention of crime and disorder

e) the detection of crime

f) the protection of vulnerable members of the community.

8) NON-DISCLOSURE EXEMPTIONS: We agree any request for information by a
partner must specify as clearly as possible, how failure to disclose the information
would jeopardise the crime reduction objective, as set-out in s29(3) of the Data
Protection Act 1998. It must be stated why the case might fail without this
information, and what the assumed effect of the successful case might be,
following successful disclosure.

9) HUMAN RIGHTS ACT 1998: Article 8 of the Human Rights Act 1998 states that
everyone has the right to respect for his private and family life, home, and his
correspondence and that there shall be no interference by a public authority with
this right except as in accordance with the law and is necessary in a democratic
society in the interests of;

a) National Security

b) Public Safety

c) Economic well being of the country

d) The prevention of crime and disorder

e) The protection of health or morals

f) The protection of the rights or freedoms of others.

10) PROPORTIONALITY: If the disclosure of information will in some way restrict the
rights of the data subject, we will consider the rule of proportionality. This is to
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ensure that a fair balance must be achieved between the protection of the
individual’s rights, with the general interests of society.

11) CONFIDENTIALITY: We undertake that information will only be used for the
purpose for which it was requested, and will securely store it and destroy it when
no longer required. We understand that outside agencies wishing to be part of the
information sharing process, will upon signing this protocol, be bound to comply
with its terms.

12) CAUTIONS & CONVICTIONS: We agree that details of cautions (or reprimands/
warnings issued under the Crime and Disorder Act) which relate to an adult will
not generally be disclosed as the cautioning procedure creates an expectation
that the offence has been dealt with and that no further action will be taken.
Normally, the only exception will be the vetting of applicants for unitary authority
and health authority/trust posts that involve contact with children and young
persons, where the vetting is part of implementing a strategy for the reduction of
crime and disorder pursuant to section 6 of the Crime and Disorder act 1998.

We understand that the exchange of personal information post conviction will be
subject to the same presumption of confidentiality. However, the prevention of
crime and administration of justice, as provided for in the Crime and Disorder Act
1998, are obviously in the public interest and may provide the grounds upon
which a disclosure can be justified.

Details of convictions recorded on the Police National Computer, or retained on
file by us, can be released to another designated officer where this is justified in
the public interest, to support proceedings under the Crime and Disorder Act
1998. We recognise that we must exercise care in the disclosure of conviction
data and a designated officer must ensure that information is accurate and
relevant to an enquiry before it is released.

13) YOUTH OFFENDING TEAMS: It is permissible for information to be disclosed to
the members of a youth offending team (or local youth justice team) for the
purpose of any provision of the Crime and Disorder Act 1998.

Following the initial referral, designated officers attached to the team will be
responsible for the further disclosure of relevant personal information and
conviction data.

There may be occasions when it is necessary for members of the youth offending
team to disclose personal information to another agency. In such circumstances
the following guidelines must be followed;

a) A secondary disclosure of personal information must generally be authorised
by the original data owner.

b) The disclosure must support action under the Crime and Disorder Act 1998.

c) The public interest must outweigh any duty of confidentiality and must justify
any interference with the right to privacy under Article 8 of the European
Convention of Human Rights 1998.

d) The information must be processed fairly.
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The youth offending team manager will be responsible for ensuring that personal
information provided to the team is stored in a secure place and destroyed when it
is no longer required.

SENSITIVE DATA SECTION

1)

2)

3)

4)

5)

We must always consider whether we are processing sensitive personal data,
which is data that falls into the following categories;

a) racial or ethnic origin

b) sexual preference

c) physical or mental health

d) membership of a trade union

e) political or religious beliefs

f) criminal offences and proceedings

We undertake that where we process the above sensitive data, we will need to
satisfy schedule 2 and schedule 3 of the Data Protection Act 1998. (See appendix
for schedules)

CONSENT: Where appropriate and possible, explicit consent should be obtained
from the data subject for the disclosure to take place, in accordance with the Data
Protection Act 1998. This consent must be freely given, after the consequences
are made clear to the person from whom permission is being sought. (See
glossary for definitions of consent)

For our purposes, we may process sensitive information lawfully using
section 115 of the Crime and Disorder Act 1998. However, we need to be
aware of other legal obligations such as the common law duty of
confidence.

If we must disclose sensitive data held under a duty of confidence, we will
consider whether we can obtain the data subject’s consent. If we cannot, then we
must consider the grounds on which we can over-ride the consent issue. We will
still be able to disclose sensitive information if this is in the defined category of
public interest.

PUBLIC INTEREST: We must decide after consent has been refused or withheld,
if there is an over-riding public interest to justify the disclosure. We agree to
consider the following;

a) Is the intended disclosure proportionate to the intended aim?

b) What is the vulnerability of those who are at risk?

c) What is the impact of disclosure likely to be on the offender?

d) Is there another equally effective means of achieving the same aim?

e) Is the disclosure necessary to prevent or detect crime and uphold the rights
and freedoms of the public?

f) Is it necessary to disclose the information, to protect other vulnerable people?
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6) Any disclosure of sensitive information by the partner, should be restricted to the
minimum necessary to achieve the purpose and be as generalised as possible.

DESIGNATED OFFICERS SECTION

1) We understand that each partner must appoint a Primary Designated Officer
(PDO see glossary), who will be a Manager of sufficient standing, and have a co-
ordinating and authorising role. We may also appoint further Designated Officers
(DO’s) within the same body; these staff are listed in the named officer list.

2) Only the DO’s and PDO’s of each body can make the formal requests and
document agreements for the sharing of personal information. We can decide (on
a case by case basis,) why a disclosure is necessary to support action under the
Crime and Disorder Act 1998. We will also decide why and when the public
interest overrides the presumption of confidentiality.

3) It is our responsibility to ensure that processing of the personal data held, is in
keeping with the principles of the Data Protection Act 1998, namely;

a) Itis obtained, processed and disclosed fairly and lawfully.

b) Kept securely.

c) Processed in accordance with the rights of the data subjects.

d) Accurate, relevant and held no longer than necessary.

e) Disclosed only for a specified related purpose.

f) Disclosed without the subject's knowledge and/or agreement only where
failure to do so would prejudice the objective.

4) We will create a project folder or file to ensure ease of administration, covering all
aspects and documentation of the information sharing process. This folder or file
will be managed by the PDO or DO'’s, to ensure that it is accurate and up to date.
We must ensure that the information held is reviewed with our partners by
arrangement at least quarterly.

5) The folder or file must include; a) Record of data disclosed b) Project chronology
c) Project access list d) Notes of meetings with our partners, and recent
correspondence and phone calls.

6) The PDO or DO are the data owners. As such, any final decision or whether to
share sensitive information, rests with us.

PROCESS SECTION

1) We will define the requirement, outline the nature of the risk, identify the
information holders and agree future disclosure procedures. It is this initial contact
between us whether by meeting, correspondence or telephone, that is
fundamental to the drawing-up of this Protocol. This process may involve
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2)

3)

4)

5)

meetings, but the process must be documented in writing. This is to provide
a paper trail for any audit and for clarity purposes.

Agreed disclosure procedures will generally require making a request in writing.
The reply to this request will normally be made within ten working days As the
disclosing partner, it is my responsibility to make the assessment and consider the
nature of the formal request, replying within the agreed ten day period

Access to personal information by staff other Designated Officers, should be
limited to employees whose work is directly related to the project and those
working within the crime reduction program or field.

The data subject is legally entitled to request their records from the receiving
agency unless an exemption under the Data Protection Act 1998 applies. If the
subject requests access to their records, we should immediately contact the
disclosing agency, to determine whether the latter wishes to claim exemption.
From this stage, the procedure should be fully documented in writing and stored
on file.

We must agree the criteria for the review and weeding of data in accordance with
existing policies and codes of practice. This should cover variations of data held
by us and we should agree a maximum retention period for each item of data.

SECURITY & DATA MANAGEMENT SECTION

1)

2)

3)

It is our responsibility as signatories to this Protocol, to ensure that we have
adequate security arrangements in place, in order to protect the integrity and
confidentiality of the information we hold.

We agree that personal information disclosed must;

a) Not be emailed over internet links, where this is practical.

b) Be protected by back-up rules.

c) When stored on a computer system, it must be password protected and we
agree this password will be revised regularly.

d) When manual, be stored in a secure filing cabinet when not in use.

e) Be located in a geographically secure environment.

f) Not be inputted/accessed without industry standard security devices as
defined by BS7666.

The national standard for making data “fit for use” is industry standard BS 7666.
This is the standard for describing the location of types such as addresses, rights
of way and streets. As most public sector data has a location element to it, this is
a good standard to convert disparate data sets from different systems and
agencies and fully integrate them. [All data sharing initiatives complying with BS
7666 will dovetail into Modernising Government policy initiatives on a local level,
such as Call Centres, Data Warehouses and One Stop Shops.] We agree that in
order to consider “future proofing” this Protocol, we undertake to consider the use
of industry standard BS7666 to process our data.
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4) All data held by us is subject to a “shelf-life.” All personal data disclosed to us will
be held until it is no longer needed.

5) We understand that all these measures need to be taken to ensure the security of
our partners and to protect the general public.

6) We are aware that only the minimum amount of information should be disclosed,
in order to get the job done and for the purpose for which it was intended. We
agree that all information retained by us and our partners should be kept securely
and for not longer than is strictly necessary.

AUDIT SECTION

1) Audit of Data: We undertake to ensure that we will collect, process, store and
disclose all data held by us, within the terms of this Protocol and the relevant
legislation. We agree to ensure that all information held by us, is accurate,
relevant and fit for the purpose for which it is intended.

2) Audit of Security: We agree to store all held data securely as per the terms of
the Security and Data Management section. We will dispose securely of all data
held. We also pledge to conduct six-monthly audits of our security arrangements,
to ensure they are effective.

3) Audit of Protocol: We undertake to conduct regular audits of this Protocol at
yearly fixed periods, in order to amend it and ensure it remains fully effective.

GLOSSARY TO THE PROTOCOL SECTION

ACCESS LIST:
A register specific to a project where personal information is shared logging the
authorised access to the information.

AGENCIES:

Those signatories party to this Protocol which for the time being are prescribed by order
of the Secretary of State under a duty to formulate and implement crime and disorder
strategies in compliance with the Crime and Disorder Act 1998.

AGGREGATE DATA:
Data that consists of statistics of events forming a trend or pattern but from which it is not
possible to identify individuals.

ANTI-SOCIAL BEHAVIOUR:
Acting in a manner which causes or is likely to cause harassment, alarm or distress to
one or more persons not of the same household.
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AUDIT TRAIL:

A process of collating data for the purpose of identifying and refining internal procedures
of partner agencies, by means of examination of all documentation kept on the
information exchange.

BULK TRANSFER:
The disclosure of a quantity/set of identifiable personal data, for the purpose of a criminal
investigation/ crime and disorder initiative.

COMMON LAW:

The principle underlying all criminal-related work is the common law duty of
confidentiality owed to the public. This requires that personal information given for one
purpose cannot be used for another, and places restrictions on the disclosure of that
information. This duty can only be broken if the public interest requires it. Statutory
provisions on disclosure override common law provisions.

COMMUNITY SAFETY MANAGEMENT GROUP:
A multi-agency group that manages the practical development and implementation of
the crime & disorder strategy.

CONSENT:
Agreement, either expressed or implied, to an action based on knowledge of what that
action involves, its likely consequences and the option of saying no.

EXPRESS CONSENT:
Consent which is expressed orally, or in writing, (except where patients cannot write or
speak, when other forms of communication may be sufficient.)

CRIME:
Any act, default, or conduct prejudicial to the community, the commission of which by
law, renders the person responsible liable to punishment by fine, imprisonment or other
penalty.

CRIME AND DISORDER ACT 1998:

The purpose of the Act is to tackle crime and disorder and help create safer
communities. It requires the police and local authorities in partnership with the
community, to establish a local partnership to cut crime. This partnership must conduct
an audit to identify the types of crime in the area and develop a strategy for tackling
them.

CRIME AUDIT:

A process of collating statistical data from lawful sources to identify trends or patterns in
crime and disorder in order to formulate strategies and projects to disrupt and negate
criminal and anti-social behaviour.

CRIME MAPPING:
This is the process of combining data resources and the use of different types of data, to
create a more accurate or clear picture of what is going on in the area.
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DATA:

Essentially the same as “information,” but tends to be information recorded in a form,
which can be processed by equipment automatically (usually electronically), in response
to specific instructions.

DATA IN THE PUBLIC DOMAIN:
Any information which is publicly available, whether it relates to a living individual or not.
For example, Information found on the internet, television or local authority records.

DATA OWNER:

This is the individual or partner who is responsible for complying with the eight Data
Protection principles, as set-out in the Data Protection Act 1998. It is the owner’s
responsibility to ensure that the data is securely stored.

DATA PROCESSING:
This term is used to describe the collecting, handling, sanitising, transferring and storing
of all types of data.

DATA PROTECTION ACT 1998:

A major piece of legislation, governing who can store data and share it and under which
circumstances. It embodies the eight basic principles of data processing, and gives
guidance on data sharing.

DATA SHARING (EXCHANGE):

The physical exchange of data between one or more individuals or agencies; this is data
recorded in an electronic or processing form. For example, this usually involves the
transfer of a data set to a partner agency.

DATA SUBJECT:
An individual who is the subject of personal data, being data from which a living
individual can be identified.

DE-PERSONALISED DATA:
This is information where any reference to or means of identifying a living individual has
been removed or “sanitised.”

DESIGNATED OFFICER:

A person nominated by the agency of sufficient standing, to process or initiate requests
for personal information and data. [Health Authority representatives may refer to them as
“Caldicott Guardians”].

PRIMARY DESIGNATED OFFICER:
As Designated Officer, only the most senior member of the information sharing party in
the partnership.

DISORDER:
Refers to the level or pattern of anti-social behaviour within a certain area.

EDUCATION ACTION ZONE:
Geographical area identified as being beneficiary of government funding, providing local
businesses contribute a set amount for precise education needs
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FORMAL REQUEST:
A written request by the Designated Officer for personal information made to the
information holder.

HEALTH ACTION ZONE:
Geographic area identified as being beneficiaries of government funding to address
significant health inequalities.

HOT SPOT AREAS:
These are geographic areas of focus, where there is a disproportionately above average
incidence of criminal activity.

HUMAN RIGHTS ACT 1998:

This Act requires the compliance to Article 8 of the European Convention on Human
Rights. This allows interference with the right to respect for private and family life only
when it is in accordance with the law, and pursues a legitimate public interest in a
proportionate manner.

INDEMNITY:
Parties may seek to indemnify themselves against eventual legal action or litigation for
compensation for damage or distress under the relevant legislation.

INDIVIDUAL:

A person not being covered by the definition of an agency, but who has assumed or has
been invited by the agencies to assume a role in the project which is the object of this
Protocol.

INFORMATION:
This is essentially the passing of knowledge from one party to another in this Protocol.

INFORMATION OBTAINED FOR NATIONAL STATISTICS:
Refers to administrative and survey data. Used within the NS framework.

INFORMATION SHARING (EXCHANGE):
Involves a physical exchange of data between one or more individuals or agencies.

INTELLIGENCE:
This is the end product of a process by which that information is checked and compared
with other information and is then used to inform decision-making.

LOCAL POLICING UNIT:
An area covered by one police station.

MAINSTREAMING:
To provide services as part of the usual business of an organisation, rather than as a
short-term project or initiative.

MEMORANDUM OF UNDERSTANDING:
Essentially, another term for Protocol.
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META-DATA:

This is essentially data about data. This is a process of making the finding of a resource
more efficient, by providing a structure of defined elements that describe or catalogue
the resource. It should also provide details as to how the elements are used.

NON-DOMESTIC BURGLARY:
All burglary that does not occur in a residential property. Includes burglary against sheds
and garages, public buildings, commercial property.

NON-PERSONAL INFORMATION:
Any information which does not or cannot be used to establish the identity of a living
individual.

PERFORMANCE INDICATOR:
Tool to measure the success/failure of an objective

PERSONAL INFORMATION:

Information which relates to a living individual who can be identified from the data or any
other information which is in the possession of the data holder. This is the most restricted
type of information and should only be used where there is no reasonable alternative.

PERSONAL INFORMATION REQUEST FORM (PIRF):
A form requiring the disclosure of personal information from the information holder.

PROJECT:

A planned and co-operative activity undertaken by agencies and individuals to disrupt
and negate criminal and antisocial behaviour according to the precepts of the Crime and
Disorder Act 1998.

PROJECT CHRONOLOGY:
A register specific to a project where each agency logs its involvement in the information
sharing process and the security arrangements.

PROJECT FILE:
A file to be kept by each partner agency containing all the personal information and
documentation relevant to the information sharing process for the project.

PROJECT GROUP:
Individuals and agency representatives formed into a group to manage a project.

PROJECT MEETING:
Meeting of the project group, to discuss the project.

PROTOCOL CO-ORDINATION FOLDER:
To be held by each partner agency giving an overview of its information sharing
arrangements and all projects in which it is involved.

PUBLIC DOMAIN:
Information is judged to be in the public domain when it is so generally accessible that it
can no longer be regarded as confidential.
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RECORDED OBJECTIVES:
The objectives formulated, outlined and agreed in an initiation document by the agencies
as the beginning of a project under this Protocol.

RELEVANT AUTHORITIES:
Any of these bodies or persons referred to in Section 115 (2) of the Crime and Disorder
Act 1998, and described in detail in section 5 (1), (2), and (3).

REVIEW:

Periodic review of data exchanged for the purposes of the project including review of the
scope, relevance and accuracy of disclosed data; a review process which shall be
defined at the time of the project initiation.

RISK ASSESSMENT:
Carried out to establish whether the subject is likely to commiterious, physical,
psychological harm to others.

RISK MANAGEMENT:
A plan to reduce, manage or eliminate the risk. The components may include treatment,
supervision, incapacitation, disclosure.

RISK SCREENING:
The initial process of confirming information. The degree of likelihood and gravity of
consequences of future behaviour.

SMART:
Specific, Measurable, Achievable, Realistic with a Timetable.

SCOPING:
Liaison between partner agencies, before a formal request is made, to define the
problem and identify information holders.

TRIGGER EVENT:
Information received by an agency that indicates an individual may constitute a risk of
harm. Or which viewed together with other information, leads to that view.

TWOC:
Taking a car without the owner’s consent.
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Information Sharing Guidelines

Sharing personalised information need not be frightening, but we must stick to these
guidelines to ensure that we are exchanging it safely.

1. The Forms

A form must be completed to ensure that the process of information exchange can
be carefully monitored, this will essentially track the different steps outlined above.
This form is to be completed if the request is:

*

From an agency, which is a signatory to the ISP, requesting personalised
information about a data subject.

From an agency or from the data subject him/herself, for access to, or
correction of, information held about the data subject.

2. Security of Data

2.1 Exchanging Information Securely

It is important that we exchange information safely. We have to ensure that we
are only exchanging information with those people we think we are! Data can be
exchanged in a variety of ways and there are advantages and disadvantages to
each method. Ways in which you may choose to exchange information are:

Fax

E-mail

Paper copies

Post

Verbal exchange

This is only secure if the recipient is waiting at the
machine to receive the document immediately. Do not
assume this will always be the case.

This is only completely secure if the message is
encrypted.

These are only secure when kept under lock and key.

This is only secure if using a tamper-evident envelope
preferably inside another envelope.

This is only secure if it is not repeated to unauthorised
personnel.

Always choose the most secure and confidential route of exchange available to
you — think through all these methods before you use one.

2.2  Keeping Information Securely

Once we have exchanged the information, we have to be careful how it is stored.
Information can be stored in three ways:

Manually (paperwork)
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ii. Electronically (documents created on a computer, e-mail)
iii. Verbally (nothing in writing)

We need to ensure that certain checks are made depending on how the
information is stored.

I. Manual (non-electronic) Data
You are advised to:
* regularly review the need for keeping the data
* Kkeep it secure (preferably locked)
* keep it out of sight
* keep it organised
*  mark it ‘confidential’
* dispose of it wisely
*  take responsibility for it
ii. Electronic Data
You are advised to:
* regularly review the need for keeping the data

* use a password-protected screen-saver — activate it when you leave
your desk

* use document passwords — but make sure you remember what they are!
* take responsibility for it
This means that we must ensure that we are balancing individual rights against
the general interests of the community. Information can, therefore, be exchanged,
but we must be careful that our intervention is only proportional to the scale of the

problem.

The Data Protection Act 1998 exists to regulate the use of personal data with the
purpose of protecting the rights and freedoms of the individual.

Sharing personalised information within these guidelines

These two pieces of legislation mean that we need to be careful when we share
personalised information. In order to comply with the guidelines set down for us, you will
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need to be able to tick every one of the following boxes before you share personalised
information.

1. There are valid reasons for needing the data ]
2. The exchange represents a “pressing social need” i.e. the threat to

public is sufficient to warrant interference in the subject’s rights O]
3. The data will only be used for these reasons and not for an

unrelated purpose ]
4. The data is all relevant, appropriate and useful O
5. The data is accurate and up-to-date N
6. The data will not be kept for longer than necessary ]
7. The data are kept safe and confidential 0
8. The data are shared between the correct agencies O]
9. The data will be kept within the geographical area governed

by these or similar rules for data protection Ll

IN OTHER WORDS .... you must be sure that your agency is fully compliant
with the Data Protection Act 1998. This involves registration under purpose PO58
(Data Protection Act 1984) or “for the purposes of crime prevention and
prosecution of offenders” (Data Protection Act 1998). For further guidance please
refer to the “Notification Handbook — a complete guide to notification”, issued by the Data
Protection Commissioner’s Office (www.dataprotection.gov.uk).
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Request for Data

1 Details of agency/individual requesting data: -

Agency:

Individual
requesting:

Position / role:

Contact number:

Signature:

Date:

The above agency has requested to share information as detailed on this form

2. Agency to supply data: -

3. Details of data subject: -

Name:

Male/ Female:

Date of Birth:

Ethnic origin:

Address:

4. Brief summary of details required:

5. Purpose of disclosure:

Information is required for the following reasons:

Prevention / Dectection of crime

Prevention / Detection of disorder

Prevention of nuisance

Public Safety

Theinformation is necessary for this purpose because:

6. Result of request for disclosure:

Yes

No
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Please give reason for decisionif no ......

The information is disclosed to you on the understanding that your request is lawful, justified,
proportional and necessary and in the belief that the information | am disclosing to you is current,
accur ate and relevant to your request.

Name of authorised disclosing
officer:

Sgnature:

Date:

The information you requested is attached to this document. The following is a schedule of the information that you
requested: -

BE AWARE

Can any innocent victim, witness or other person, who is not data subject named in 3 above, be identified if this
information is disclosed?

Information contained on thisform can only be used for the express purpose mentioned. Usage for any secondary
purposeis strictly forbidden, unless the consent of the data subject has been given.

For further information about the data subject, a separate request must be made.
Itisyour responsibility to ensure that thisinformation is: -
*  Kept secure from unauthorised access

* Theinformation shall be destroyed as soon as it is no longer relevant.
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APPENDIX 3
European Convention on Human Rights

The Human Rights Task Force Core Guidance for Public Authorities, attached, offers a
common sense approach to the issues and suggests a logical series of questions
authorities need to ask in trying to identify if they may be interfering with a Convention

right.

Articles 6, 7, 8, 10 and 14 are most likely to impact on the ASBO process and need to be
assessed prior to any action being taken. The text of each of these Articles is shown

below:

Article 6

1.

In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law. Judgement
shall be pronounced publicly but the press and public may be excluded from all or
part of the trial in the interest of morals, public order or national security in a
democratic society, where the interests of juveniles or the protection of the private
life of the parties so require, or to the extent strictly necessary in the opinion of the
court in special circumstances where publicity would prejudice the interests of
justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved
guilty according to law.
3. Everyone charged with a criminal offence has the following minimum rights;

a) to be informed promptly, in a language which he understands and in detail, of
the nature and cause of the accusation against him;

b) to have adequate time and facilities for the preparation of his defence;

c) to defend himself in person or through legal assistance of his own choosing or,
if he has not sufficient means to pay for legal assistance, to be given it free
when the interests of justice so require;

d) to examine or have examined witnesses against him and to obtain the
attendance and examination of witnesses on his behalf under the same
conditions as withesses against him;

e) to have the free assistance of an interpreter if he cannot understand or speak
the language used in court.

Article 7
1. No one shall be held guilty of any criminal offence on account of any act or

omission, which did not constitute a criminal offence under national or
international law at the time when it was committed. Nor shall a heavier penalty
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be imposed than the one that was applicable at the time the criminal offence was
committed.

This Article shall not prejudice the trial and punishment of any person for any act
or omission, which at the time when it was committed, was criminal according to
the general principles of law recognised by civilised nations.

Article 8

1.

Everyone has the right to respect for his private and family life, his home and his
correspondence.

There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-
being of the country, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others.

Article 10

1.

Everyone has the right to freedom of expression. This right shall include freedom
to hold opinions and to receive and impart information and ideas without
interference by public authority and regardless of frontiers. This Article shall not
prevent States from requiring the licensing of broadcasting television and cinema
enterprises.

The exercise of these freedoms, since it carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests of
national security, territorial integrity or public safety, for the prevention of disorder
or crime, for the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information received in
confidence, or for maintaining the authority and impatrtiality of the judiciary.

Article 14

The enjoyment of the rights and freedoms set forth in this Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.

Convention Checklist

Am | interfering with a Convention right?

1.

The Human Rights Act makes it unlawful for a public authority to act or fail to act
in a way which is incompatible with the Convention rights.

Everyone working in a public authority needs to make sure that everything they do
reflects a response for human rights and is compatible with the Convention rights.
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It will not always be easy to tell if this is the case. The need for early and
appropriate legal advice cannot be over-emphasised. However, we all need to
take responsibility for our own actions, and we must get into the habit of thinking
for ourselves about the human rights implications of our work.

There is a logical series of questions you can ask yourself in trying to identify if
you may be interfering with a Convention right by following the steps outlined
below, you should be able to carry out at least an initial assessment of the
compatibility of your work.

Could what you are doing touch on one of the Convention rights?

5.

You need to know enough about the Convention rights to tell when they might
come into play. For example, if your policy or procedure affects someone® ability
to carry on a trade, Article 1 of Protocol 1 could be relevant.

Is there a victim?

6.

Could someone argue that they have suffered, or might do, as a result of what
you are doing? For example, if your tribunal or decision-making body is not
independent and there is no right of appeal to an independent body, someone
might be able to show a reasonable likelihood that their Article 6 right to a fair trial
had been infringed.

Are there circumstances where the right can legitimately be limited or interfered with?

7.

Convention rights are formulated in three broad ways:
a) Some, such as the right to freedom from torture (Article 3), are absolute.

b) Some are subject to express exceptions. These are constructed with a
protected right (in the first paragraph) followed by permitted exceptions (in the
second). For example, the right to liberty and security (Article 5) clearly
defines the six circumstances when it is acceptable for someone to be
detained.

c) Others are subject to implied exceptions. These usually follow general
principles established in the Strasbourg case law. For example, the right to
respect for private and family life (Article 8) can be interfered with, but only in a
way that is in accordance with the law and necessary in a democratic society
in certain interests, such as national security.

Does the interference meet the general criteria established by the Strasbourg
authorities?

8.

You may need to show that:

a) The action is prescribed by law. This does not just mean that it must be
lawful. You also need to think about the clarity, accessibility and forseeability
of the law. The law must be expressed in a way that people understand.
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b) It pursues a legitimate aim. Look at the wording of the individual rights to
find out what might be a legitimate reason for interfering with them. These
differ from Article to Article. In the case of Article 8, for example, legitimate
grounds for interference with the right to privacy include acts done in the
interests of national security or for the prevention of disorder or crime. No
restriction is ever justified if it impairs ©the very essence of a right© For
example, the Strasbourg Court has held that a temporary ban on re-marriage
following divorce was disproportionate on the grounds that it impaired the very
essence of the right to marry under Article 12.

c) Itis necessary in a democratic society. There are three aspects to this:

* Does it pursue a pressing social need?

* Is your policy, procedure or action proportionate to the aims you are
pursuing? Are you using a sledgehammer to crack a nut?

* Do you have relevant and sufficient reasons for the interference?

9. By following these basic steps you should at least be able to tell if a particular
policy or procedure has Convention implications, and if so, what they may be.
Legal advice may be needed to ensure that what you are doing is compatible with
the Convention rights.

10. If you believe that a law you are working under, or one of your policies or
procedures, is incompatible with the Convention, there are a number of
steps you should take:

*  Alert your line manager, explaining why you think an incompatibility arises.

* Take legal advice as soon as possible.

* Agree on a course of action for addressing any compatibility. This could
involve changing a procedure, or finding a way to interpret a law compatibly
with the Convention rights.

* Alert any colleagues who deal with similar issues and who could also be
affected.

* Working through your line manager, or departmental Human Rights Act point
of contact, make sure that the issue is reported in any corporate monitoring or
reporting of Convention issues being done by your Department or public
authority.

11. Remember that if the law cannot be read compatibly, and is a piece of primary
legislation, or subordinate legislation, which is inevitably incompatible, you are still
required to apply it.

12. By becoming familiar with the Convention rights and what they mean in practice
you will be in a much better position to identify a potential Convention issues and
take action quickly to ensure that it is resolved.
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APPENDIX 4
Example 1

An initial warning letter sent following initial reports of
anti-social behaviour

Tackling Crime +

JapJdosi(

Dear {Insert full name},

Anti-Social Behaviour

The Isle of Wight Council and the Hampshire Constabulary are working together to stop
anti-social behaviour on the Island. We have recently met to discuss reports that your
son / your daughter {insert name} has / have been involved in incidents of anti-social
behaviour that are likely to cause alarm, harassment or distress to residents in {insert
area name}.

The incidents reported include (insert details).

If we are aware of any further incidents we will consider taking legal action in accordance
with powers under the Crime and Disorder Act 1998.

If you would like to discuss the details of this letter, please do not hesitate to contact me.

Yours sincerely,

{Insert name / position / organisation}
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APPENDIX 4
Example 2

A letter inviting attendance to an ABC meeting

Tackling Crime +

JapJosi(

Dear {Insert full name},

Anti-Social Behaviour: invitation to attend an Acceptable Behaviour Contract
meeting

The Isle of Wight Council and the Hampshire Constabulary are working together to stop
anti social behaviour on the Island. We have recently met to discuss reports that you /
your son / your daughter {insert name} has / have been involved in incidents of anti
social behaviour that are likely to cause alarm, harassment or distress to residents in
{insert area name}.

We have given consideration to applying for an Anti-Social Behaviour Order against
{insert name} in accordance with powers under the Crime and Disorder Act 1998.

| would like to invite you / you and your son / daughter {insert name} to meet with us to
discuss this. The meeting is at {insert time} on {insert full date} at {insert venue}. You
may also with to invite a friend, advocate or legal representative to attend with you.

The meeting will be attended by {insert name, position and organisation of officers
attending}.

Please could you confirm that you will be attending by telephoning {insert telephone} or
writing to {insert address}. If you would like any further information, please contact me to
discuss this.

Yours sincerely,

{Insert name / position / organisation}
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APPENDIX 5

ACCEPTABLE BEHAVIOUR CONTRACT

THIS CONTRACT is made on
BETWEEN Isle of Wight Crime & Disorder Partnership
AND

AGREES the following in respect of future conduct —

1. Iwill not cause harassment, alarm or distress to any other person not of my household.
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FURTHER, ..., enters into a commitment with the Isle of Wight Crime and Disorder
Partnership not to act in a manner, which causes or is likely to cause harassment, alarm or distress to one or more
persons not in the same household.

FURTHER, ..., acknowledges that he/she is subject to school discipline.

FURTHER, if ..o, does anything, which he/she has agreed not to do under this contract
which the Anti-Social Behaviour Order Team considers to amount to anti-social behaviour, this may result in an
application to the Magistrates’ Court for an Anti-Social Behaviour Order to  prohibit
ettt e e fTOM @cting in @ manner likely to cause harassment, alarm or distress to one or
more persons not of the same household.

FURTHER, ... acknowledges that where an Anti-Social Behaviour Order is made

by the Court and breached he/she will be liable on conviction to terms of imprisonment not exceeding five years or
to a fine or both.

FURTHER, if oo, does anything of an anti-social nature, which amounts to a breach of
the terms of the tenancy agreement between ....................... and ... , that this may result in an
application at County Court for a Possession Order.

DECLARATION

I confirm that | understand the meaning of this contract and the consequences of breach of the contract have been
explained to me.

Signed Date:
Signed Date:
WITNESSED

Signed Date:
Signed Date
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APPENDIX 6

ACCEPTABLE BEHAVIOUR CONTRACT PRO FORMA

PERSONAL DETAILS

NAME: .. D.OB.:
ADDRESS: ...
TEL NUMBER: ..., DEPENDANTS: ...,
TENURE: ..o

(e.g. private owner / housing association tenant / private rent / living with parents)

CONTRACT MONITORING DETAILS

INITIAL REFERRAL: ...

ADDRESS: ...

TEL NUMBER: ..., E-MAIL:

COUNTERSIGNED BY: .. e e e

(e.g. Parent, teacher, guardian)

CO-ORDINATOR NAME: ... e

ADDRESS: ...

TEL NUMBER: ..., E-MAIL:

DATEABCSIGNED: ......ccociiiiiiiie

HOW OFTEN ARE REVIEW MEETINGSHELD?: ... ..o,

OTHER AGENCIES

HAVE ANY OTHER AGENCIES BEEN INVOLVED IN THE ABC?

SIGNED: .....cooiiiiii e, BLOCK CAPITALS:.........oeiiiiine DATE:
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APPENDIX 7
ACCEPTABLE BEHAVIOUR CONTRACT MONITORING SHEET

PERSONAL DETAILS

NAME: .. D.OB.
ADDRESS: ...
TEL NUMBER: ..., DATEABCSIGNED:..........oocii

TEL NUMBER: ..., E-MAIL:

HOW OFTEN ARE REVIEW MEETINGSHELD?:.......cooii i,

PROGRESS TO DATE: ..ot e e

HAVE THERE BEEN ANY BREACHES OF THE ABC? YES/NO
DT AL S, e e e e e e e

ANY ACTION TAKEN? YES/NO
DT AL S, e e e
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Anti-Social Behaviour Order Process

Incident(s) Reported

A 4

Can this matter be dealt with by
Single Agency?

A\ 4

Yes- Agency conductsits own
investigation

No

If agency disagrees with decision
case will be reviewed by ASB
Task group or referred back for
single agency approach

A 4

Agency takes own action (action
taken will depend upon nature of
the incident) report action to
ASB Co-ordinator for
Information

A 4

Report sent to ASB Co-ordinator

\ 4

<_

Further Action
Recommended

Has Anti Social Behaviour
Ceased?

A

A 4

No

v

Yes

A\ 4

Case Resolved But
Kept On File

A

Does case require a Multi-
Agency approach?

¢ A 4

v

Agencies circulated with requests for
infor mation response required within

10 working daysthen Case
Conference, if agreed, within 14

working days at which action plan will

APPENDIX 8

be formulated for ABC or ASBO

A\ 4
Action Executed

A

A 4

Follow up interviews at agreed
intervals throughout life of ABC
or ASBO

Has Anti Social Behaviour
Ceased?
Yes No

v

All breaches of ASBO conditions
to be notified to ASB Co-
ordinator and Police.

In order to address breach

A

Criminal Prosecutions for
Breaches of ASBO’s are
undertaken by The Crown
Prosecution Service
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Isle of Wight Police — 0845 045 45 45

Signatory:

Superintendent David Kilbride
Contact person: Inspector Bill Pearce
Deputy: Sergeant Jonathan Hoare

Isle of Wight Council — 01983 823102

Signatory:

Shirley Smart, Leader of the Council
Contact person: Doug Wright

Deputy: Rob Faulkner

Isle of Wight Housing Association — 01983 528275

Signatory:

Mike Carey
Contact person: Mike Carey
Deputy: Jackie Drayson

Stonham Housing Association

Signatory:

Lesley Cartwright
Contact person: Clare Banks
Deputy: Lesley Cartwright
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Youth Offending Team

Signatory:

Meg Abbott
Contact person: Dave Harry
Deputy:

South Wight Housing Association — Tel: 01983 407463

Signatory:

Jim lles, Chief Executive
Contact person: Lin Meech
Deputy: Jack Moore

Medina Housing Association — Tel: 01983 822811

Signatory:

Mark Pearce
Contact person: Mark Pearce
Deputy: Stuart Holland

Vectis Housing Association — Tel: 01983 525985

Signatory:

Mr Paul Hann, Chief Executive
Contact person: Lynda Purkis
Deputy: Anna Crockford
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IW Women'’s Refuge — Tel : 01983 825981

Signatory:

Fiona Gwinnett
Contact person: Fiona Gwinnett
Deputy: Debra Symes

Victim Support, Isle of Wight — Tel: 01983 530530

Signatory:

Lena Patterson
Contact person: Lena Patterson
Deputy:

A guide to tackling Anti-Social Behaviour on the Isle of Wight Page 61



